11026NAT Diploma of Applied Aboriginal Studies
[image: ]

[bookmark: _Hlk528335018]11026NAT Diploma of Applied Aboriginal Studies

LEARNER MANUAL


[bookmark: _Hlk528335028]Module 4
Self Determination  and the Legal System

NAT11026007 Review the influence of legal systems on Aboriginal peoples self-determination
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[bookmark: _Toc141700908]Aboriginal Lore within the Australian Legal Framework
[bookmark: _Toc141700909]Traditional Aboriginal Lore 
Aboriginal lore is a complex belief system, which upholds customs and stories from the Dreamtime. These stories assist living in harmony and in accordance with connection to land and totemic symbols.
Traditional lore is not a set of laws used by all Aboriginal peoples throughout Australia. Though often similar, Lore and punishments vary from place to place.  Traditional lore is more comparable with the ten commandments, it has rules regarding “homicide, sacrilege, sorcery, incest, abduction of women, adultery, physical assault, theft and insult, including swearing. Traditional lore also makes not doing things an offence, for example failing to honour ritual privileges and duties or not sharing food. As in western concepts of law, if there has been a transgression of the lore/law, there are consequences to face. 
Punishments under traditional lore may include; payback - often corporal e.g. spearing limbs and other maiming. This kind of punishment is considered an offence in Australian law and is punishable with fines and/ or imprisonment as this is considered grievous bodily harm. Other punishments include being ‘sung’, sometimes also referred to as ‘pointing the bone.’ This is where a powerful elder, calls on spirits to do ill to those who have committed a crime or otherwise abused their culture. Being sung may result in the victim being physically sick and sometimes dying, from their ‘illness’.

More information on customary lore can be found in the following sites:
https://www.creativespirits.info/aboriginalculture/law/tribal-punishment-customary-law-payback
The term 'lore' refers to the customs and stories the Aboriginal peoples learned from the Dreamtime. Aboriginal lore was passed on through the generations through songs, stories and dance and it governed all aspects of traditional life. It is common to see the terms 'law' and 'lore' being used interchangeably.
http://www.workingwithindigenousaustralians.info/content/Culture_4_The_Law_and_the_Lore.html 
Law: Also known as Lore. Handed down by the Creation Ancestors and upheld by Aboriginal communities for thousands of generations, Law includes the accepted and traditionally patterned ways of behaving and shared understandings relating to land, language, ways of living, kinship, relationships and identity.
In 1986, The Australian Law Reform Commission (ALRC) produced a report from discussions on applying Aboriginal customary law in particular cases. Discussions that lead to this report started almost 10 years earlier.  It is a complicated area due to:
· The vast diversity in Aboriginal peoples’ lifestyles, degree of tradition followed and other international cultural influences.
· There is no clear, single ‘authentic version’ of customary law and it is a ‘series of dynamic and changing systems applying to different groups of Indigenous Australians’
· Some known customary punishments are considered offences under Australian law.
Though there has never been legal recognition for Aboriginal customary law, the ALRC report highlighted the importance of recognition of customary law and appropriate consultation with community members. 
It is vital that this consultation is done appropriately and with the right community members, Elders etc. for it to be successful. Consultation may include repeated visits to communities and include consultation with women, which is not generally part of customary law.

[bookmark: _Toc141700910]Aboriginal Management of Legal Issues
There can be a culture clash to deal with in judiciary matters. This often means reconciling the law with the lore. This is especially important for people who live in more traditional communities. To assist Aboriginal peoples with judicial matters, Aboriginal legal services have been set up and have been running for over 40 years.
[bookmark: _Hlk530560126]The National Aboriginal and Torres Strait Islander Legal Services (NATSILS) is the peak national body, which oversees all the State/Territory based services; Aboriginal and Torres Strait Islander Legal Services (ATSILS)
NATSILS provide legal advice, assistance, representation, advocacy and community legal education to Aboriginal peoples in the justice system. The ATSILS in each State/ Territory offer culturally appropriate legal assistance and services. NATSILS represents the following ATSILS:
· Aboriginal and Torres Strait Islander Legal Service (Qld) Ltd (ATSILS Qld)
· Aboriginal Legal Rights Movement Inc. (ALRM)
· Aboriginal Legal Service (ALS NSW/ACT)
· Aboriginal Legal Service of Western Australia (Inc.) (ALSWA)
· Central Australian Aboriginal Legal Aid Service (CAALAS)
· North Australian Aboriginal Justice Agency (NAAJA)
· Victorian Aboriginal Legal Service Co-operative Limited (VALS). 

These ATSILS assist communities to navigate legal issues impacting their lives. This happens through advocacy and community consultation. Where possible ATSILS employ Aboriginal people, to work with and support fellow Aboriginal and Torres Strait Islander people in the judicial system.

[bookmark: _Toc141700911]Aboriginal Community Organisations 
Community organisations are set up as corporations, which are answerable to their community. This supports the underlying theme to self-determination; that Aboriginal peoples should have a say in what happens in their own community.  
These organisations must have processes that enable free-flowing communication and ongoing consultation, to address the needs and aspirations of their community.  These consultation processes, give community members the opportunity to voice their opinion and vote on decisions and issues. Community members may also seek employment and other opportunities, through their community organisations.
Good governance is important to the effectiveness of any organisation.  Aboriginal community organisations are now urging their board and other interested community members to seek governance training. Having a clear understanding of best practice in business governance, gives community organisations a greater opportunity to make the law and their lore, work together for the benefit of the whole community. 
In some cases, there may be conflict of interest issues and corruption by power-hungry individuals, who feather their own personal nest, at the expense of the whole community. Where community members are blindsided or kept out of consultation, they may not know or, not agree with what is being decided for them. The organisation must have processes that pre-empt potential problems, so they can be managed.
Many issues will have a range of other associated problems to address. For example, if a child is not attending school, you need to consider other issues relating to the family, such as housing, possible health problems, the possibility of bullying, racial discrimination, perceptions of safety and the employment-related issues of parents and extended family members.
Community organisations must work closely with community members to ensure they are fully and appropriately represented. Transparency and accountability are key features for effective community organisations, which enables them to support their communities to prosper. These key features enable community members to have appropriate buy-in and control of their organisation.

[bookmark: _Toc141700912]Social Justice Policies and Equity
Social justice policies are meant to be applicable to all Australian Citizens, setting out a framework for protections for all to enjoy and rely upon.
Social justice policies stem from the Universal Declaration of Human Rights (UDHR). The UDHR is an international treaty drafted after World War II, to maintain international peace and security, to develop friendly relations among nations, and to achieve global cooperation.
All United Nations (UN) member states are bound by this treaty. Australia is one of the UN member states. The UDHR therefore informs Australian law and policies.
The Universal Declaration of Human Rights states the basic rights and freedoms to which all peoples are entitled. Look at the following link for a graphic summary of the UDHR.
https://www.facinghistory.org/resource-library/udhr-infographic

The following link takes you to more information on Australia’s connection to the United Nations:
https://www.unaa.org.au/learn/australia-and-the-un/
Additional to the UDHR is the United Nations Declaration on the Rights of Indigenous peoples (UNDRIP). This declaration goes further to state specific issues faced by Indigenous peoples around the globe. UNDRIP specifies fundamental rights such as; non-discrimination, self-determination (including autonomy and participation rights), cultural integrity, rights to lands, territories and natural resources, and other rights relating to socio-economic welfare. 
Source: https://aiatsis.gov.au/publication/116530 

Visit the following site to review the United Nations Declaration on the Rights of Indigenous peoples (UNDRIP):
https://www.humanrights.gov.au/publications/un-declaration-rights-indigenous-peoples-1
UNDRIP summary: 
https://www.uts.edu.au/sites/default/files/JIHLBP8_11_07.pdf

Consider the following question in preparation for your weekly Q&A sessions with your trainer:
UNDRIP supports the rights for self-determination for Indigenous people in Australia and around the world. How does UNDRIP support this?
[bookmark: _Toc141700913]Self-government and Regional Autonomy 
In 1998, the United Nations Educational, Scientific and Cultural Organisation (UNESCO) held an international conference to consider the role of self-determination in preventing conflict and contributing to peace and security. The experts at the conference agreed that self-determination is:
an ongoing process of choice for the achievement of human security and fulfilment of human needs with a broad scope of possible outcomes and expressions suited to different specific situations. These can include, but are not limited to, guarantees of cultural security, forms of self-governance and autonomy, economic self-reliance, effective participation at the international level, land rights and the ability to care for the natural environment, spiritual freedom and the various forms that ensure the free expression and protection of collective identity in dignity.
This description identifies several key features of Indigenous self-determination. Especially that self-determination is a process for the achievement of human security and the fulfilment of human needs.
The core principle of self-determination is basically that; peoples should collectively have control over, and be able to make decisions about, their own lives. This includes related concepts, such as: group autonomy, self-government, independence, democracy and non-interference. 
The concept of self-determination has its roots in the Enlightenment and the French and American Revolutions. As a legal right at international law, self-determination began to take hold after the Second World War. Proclaimed as a goal of international governance under Article 1(2) of the Charter of the United Nations. Self-determination soon became legal. On 28th May 2000, over 300,000 people walked across the Sydney Harbour bridge in support for reconciliation. Basis for Decolonisation.
Self-government has additional connotations. This implies a separation from the rights and freedoms as set out for all Australian citizens and may include a loss of services such as Medicare. The level of negotiations for self-government are not something to be rushed. Due to the great diversity amongst Indigenous peoples in Australia, the process towards self-determination, self-government and autonomy is quite complicated. It is vital to ensure that the freedoms and social services that are working for Aboriginal peoples’, are not lost in the process. Though taking (more) time may be frustrating, it is essential to ensure that Aboriginal peoples do not end up being further disadvantaged.



Regional Autonomy
In Australia, regional autonomy has been discussed (at the national level) for four regions:
· Torres Strait
· The Tiwi Islands
· The Miwatj region in Arnhem Land
· The Murdi Paaki ATSIC region in New South Wales
In these examples, Indigenous people see autonomy as something that would mostly apply to Indigenous-specific services. In the Torres Strait consideration is being given to a form of regional autonomy that might apply to all the people in the region. 
The example of Murdi Paaki in New South Wales Indigenous people may well view autonomy in terms of passing more economic power to the regions.
In general, the examples suggest that Indigenous views of economic autonomy include increased control over Indigenous-specific funding. The only exception to this is in Torres Strait where one goal is greater Indigenous control of local fisheries. 
There is a significant difference between Indigenous and government views of the economic aspects of autonomy. Governments consider political autonomy might reduce welfare costs through greater regional efficiencies or increased Indigenous participation in the economy.
Regional autonomy is discussed as autonomy for a place or for peoples; one applying to all people in a region, the other only to the indigenous peoples in the region. This already applies to some extent with regional Land Councils.
Some examples of models for self-government and regional autonomy that have operated or proposed to operate in Australia include:
· Aboriginal Land Councils
· The Uluru Statement from the Heart
· The Masig Statement seeks to achieve regional autonomy for the Torres Strait and the Northern Peninsula by 2037 
· Aboriginal Regional Authority SA Policy (now defunct and to be replaced with SA First Nations Voice to Parliament)
· National Voice to Parliament
In March 2016, the South Australian Minister for Aboriginal Affairs and Reconciliation, Kyam Maher, presented that State’s first Aboriginal Regional Authority Policy, recognizing the importance of supporting Aboriginal leadership and governance in the State. The SA Government is no longer pursuing the Aboriginal Regional Authority Policy but has committed to a state-based implementation of the Uluru Statement from the Heart, which calls for Voice, Treaty and Truth.
Implementation of the Uluru Statement will commence with the SA First Nations Voice to Parliament. The SA Parliament passed the First Nations Voice Bill 2023 earlier this year which will create the SA Voice as a connected, direct and independent line of communication for First Nations people to SA’s Parliament and Government. The SA Voice will be made up of six Local First Nations Voices and a State First Nations Voice. Aboriginal people living in SA will be able to vote for their Local First Nations Voice representative at the inaugural elections on 16 March 2024.
Work to implement the Treaty and Truth aspects of the Uluru Statement will commence once the SA Voice is established.  

More information on The Masig Statement:
https://www.mondaq.com/australia/indigenous-peoples/1226002/torres-strait-masig-statement-calls-for-regional-autonomy-by-2037 

See details on some of the models listed above in the following links:
2001_DP220_0.pdf (PDF, 380.71 KB)
http://caepr.cass.anu.edu.au/research/publications/indigenous-autonomy-australia-some-concepts-issues-and-examples

[bookmark: _Toc141700914]Equitable Outcomes for Aboriginal and Torres Strait Islander Peoples 
Policies and programs aiming for more equitable outcomes for Aboriginal peoples, have achieved poor and variable effectiveness. Poverty, poor health and other indicators of disadvantage remain for Aboriginal Peoples. Cultural misunderstandings and differing values systems have historically made equitable outcomes difficult to achieve. 
Ten years in, the Closing the Gap campaign has helped the Government learn some vital lessons for where their well-meaning assistance and support has failed. Though here is still a very long way to go, the key element to success is (of course) consultation. 
Areas where movement in the right direction has been achieved are those where Aboriginal peoples have been involved in all stages consultation processes. This means that regional and cultural perspectives are not lost throughout the process.

Review the examples in the Closing the Gap Prime Minister’s Report 2022 in the following link:
https://www.niaa.gov.au/news-centre/indigenous-affairs/commonwealth-closing-gap-annual-report-2022

Consider the following question in preparation for your weekly Q&A sessions with your trainer:

Question: What kinds of skills do you need to gain, to ensure that consultative processes make a real difference?
Look at the Dhimurru Aboriginal Corporation’s Rangers program summary in the following link:
https://www.niaa.gov.au/sites/default/files/reports/closing-the-gap-2018/dhimurru-aboriginal-corporations-rangers-working-both-ways.html#:~:text=Dhimurru%20Rangers%20embrace%20a%20“both,Yolngu%20traditional%20knowledge%20and%20expertise.

Question: What other issues and progress can be gained from this kind of collaboration?
Question: How do these processes work to gain more equitable outcomes for Aboriginal and Torres Strait islander peoples?

[bookmark: _Toc141700915]Reconciliation
Reconciliation focuses on the relationship between Aboriginal peoples and non-Indigenous Australians. To reconcile the disparity, distance and wrongdoing of past policies and attitudes.
[image: orroboree 2000: sharing our future photo.]
Source: Courtesy of the National Library of Australia picture collections.
On 28th May 2000, over 300,000 people walked across the Sydney Harbour bridge in support for reconciliation.
This overwhelming support from Sydney siders, corresponded with the release of the Council for Aboriginal Reconciliation’s (the Council) recommendations for what governments can do to achieve reconciliation. These documents are the Australian Declaration Towards Reconciliation and the Roadmap to reconciliation. 
An excerpt from the final report and a summary of the reconciliation report can be viewed through the following links:
https://www.reconciliation.org.au/what-is-reconciliation/ 
http://www5.austlii.edu.au/au/orgs/car/finalreport/appendices01.htm
https://www.reconciliation.org.au/wp-content/uploads/2017/11/State-of-Reconciliation-Report_SUMMARY.pdf

The Roadmap contained summaries of the Council's four, inter-related national strategies for achieving reconciliation: 
· overcoming Indigenous disadvantage
· achieving economic independence
· recognising Aboriginal and Torres Strait Islander rights
· sustaining the reconciliation process. 
Each of these documents contains recognition of the importance of Indigenous self-determination for the reconciliation process. The Australian Declaration towards Reconciliation, for example, includes the phrase:
‘we pledge ourselves to stop injustice, overcome disadvantage, and respect that Aboriginal and Torres Strait Islander peoples have the right to self-determination within the life of the nation.
Government and private sector agencies are now instating Reconciliation Action Plans (RAP), which have assisted in employment targets for Aboriginal peoples.
Reconciliation is a good starting point. This must be part of the process which sits alongside other policies that uphold Indigenous rights. An approach from many angles, working towards improving the well-being of Aboriginal peoples is more likely to bring progress than any one strategy on its own.

The Uluru Statement from the Heart
The Uluru Statement is a proposal of constitutional reform that would establish First Nations representative body to advise parliament on policy affecting Indigenous peoples.
The Statement proposes three key elements for reform:
· Constitutional change – specific reference to Australia’s First Nations
· Legislative change – supervised processes for agreements with Australian governments
· Makarrata commission – to oversee the legislative change processes and ensure that the real stories about Australia’s colonial history replace the convenient fabrications in official histories.
It was hailed as a breakthrough, a line in the sand. But Australia has drawn plenty of those over the years, and the wind blows them away. The Yirrkala bark petitions in 1963, the Larrakia petition in 1972 and the Barunga statement in 1988 all called for self-determination and a recognition of First Nations sovereignty alongside other demands for land rights. 
Mick Dodson was at Barunga to see Bob Hawke accept and later reject the call for a treaty and is all too familiar with promises of reform being brushed away. It leaves First Nations people with only one possible approach, he said:
‘When the line in the sand is erased, you step up and draw the line again’.

[image: ]
A canvas bearing the official copy of the Uluru statement from the heart 
Refer to the statement in full through the following link
https://www.referendumcouncil.org.au/sites/default/files/2017-05/Uluru_Statement_From_The_Heart_0.PDF

You can read the articles in the following links on where we are up to with negotiating a treaty:
https://www.theguardian.com/australia-news/2018/may/26/a-year-on-the-key-goal-of-uluru-statement-remains-elusive
https://www.theguardian.com/australia-news/2022/aug/21/what-is-an-indigenous-treaty-and-how-would-it-work-in-australia
https://theconversation.com/what-actually-is-a-treaty-what-could-it-mean-for-indigenous-people-200261

2023 referendum for Constitutional Change
https://www.niaa.gov.au/indigenous-affairs/referendum-aboriginal-and-torres-strait-islander-voice
[bookmark: _Toc141700916]
Sovereignty, a Treaty - Benefits and Challenges 
There are as many benefits as there are challenges in achieving Sovereignty and the formation of a Treaty for Aboriginal peoples. The key benefits being:
· Support for true self-determination
· recognition and respect for Indigenous rights and culture as set out by Indigenous peoples themselves
· Permanent Aboriginal representation body in government
· formal acknowledgement that Indigenous peoples in Australia have never  relinquished any part of their sovereign status
· help to officially re-write the false history fed to generations of non-Indigenous Australians and the international community
Sovereignty is defined in the Oxford English Dictionary as:  Supreme power or authority, such as ‘the sovereignty of Parliament’
Other synonyms include: jurisdiction, supremacy, dominion, power, ascendancy, suzerainty, tyranny, hegemony, domination, sway, predominance, authority, control, influence, rule.
As you can see there are a range of similar words here which include both positive and negative connotations.
Aboriginal lobbyists are pushing for a treaty as they believe that this will give Aboriginal peoples more power over their own affairs. This is a seemingly logical conclusion. There will need to be some very careful negotiations to ensure that Aboriginal peoples do not lose benefits that the current system offers (welfare, healthcare, legal representation and support etc.) which is a very real risk.

Challenges may include:
· Coming to agreement on what is sought – not all Aboriginal and Torres Strait Islander people agree with the idea of a treaty 
· Difficult to find agreement on the type of treaty and what it should include
· Backlash from the ‘right wing’ 
· Fear of losing things that have been so hard fought for already and the loss of benefits of being citizens of the commonwealth
· Could lead to unwanted division – separate rights

[bookmark: _Toc141700917]Sovereignty, Land Rights & Native Title
Native title is the recognition in Australian law that some Indigenous people continue to hold rights to their land and waters, which come from their traditional laws and customs. The following conditions must be met: 
· the rights and interests are possessed under the traditional laws currently acknowledged and the traditional customs currently observed by the relevant Indigenous people 
· those Indigenous people have a ‘connection’ with the area in question by those traditional laws and customs 
· the rights and interests are recognised by the common law of Australia.  
Native title has its source in laws and customs which have been acknowledged and observed in a substantially uninterrupted way from the time of settlement until now. 
The problem here is that colonial and successive government policies meant that Aboriginal peoples were systematically removed from their country. Other issues include; Native title exists alongside and subject to the rights of other people in the same area, it can only be claimed on certain areas of land or water, for example on vacant or unallocated Crown land but not on residential freehold land or land where public works exist, like roads, schools or hospitals.
Native Title can be extinguished (refused recognition) because of things the government has done, or allowed others to do, over a particular area that are inconsistent with native title. Native Title is not granted by governments but by the Federal Court under the Native Title Act. 
Land rights claims are different to Native Title. These claims are made against land by Aboriginal communities under varying Australian laws and legislation which aim is to compensate Aboriginal people for the past dispossession, dislocation and removal of land. 
If the Land rights claim is successful, the Aboriginal community is usually given the land via a grant of freehold title or a perpetual lease which is then passed down to the future generations.
Sovereignty is a broader concept than land rights. Land rights are rights awarded by a sovereign entity to some of its members. In other words, you can obtain land rights, but the ultimate authority rests in the hands of the sovereign power. What you can do with that land is limited by the decisions of the sovereign power. 
Native Title is just one form of title over the land, it does not give ultimate authority and you are not free to determine your own laws. The way that the land is used, also has restrictions.
[image: mage result for sovereignty]
Source: http://nationalunitygovernment.org/general-principles-sovereignty-non-lawyers 
Aboriginal peoples’ laws, customs and ways of knowing and being in the world are intimately connected to the land and waters. Connection to land is therefore essential to the continued cultural survival of Indigenous Australians as well as their economic and social development. As First Peoples, these rights are centred around self-determination and sovereignty rights to land. 
When the Mabo judgement was to be handed down, the media ran damaging campaigns outlining how Indigenous people were about to ‘steal’ peoples’ backyards. This in turn saw conservative governments weaken Native Title and enact policies that maintained restrictions to Native Title.
Self-determination is not the same as sovereignty. Sometimes, it is used as an alternative term, while other times it is used to describe a form of 'limited sovereignty' under the sovereign power of someone else. In international law, sovereignty has a more clearly defined meaning than self-determination.

Sovereignty:
Sovereignty is the supreme, absolute and uncontrollable power by which an independent state is governed and from which all specific political powers are derived; the international independence of a state, combined with the right and power of regulating its internal affairs without foreign interference. 
Sovereignty is the power of a state to do everything necessary to govern itself, such as making, executing and applying laws; imposing and collecting taxes, making war and peace, and forming treaties or engaging in commerce with foreign nations.

[bookmark: _Toc141700918]Self-Determination
Self-determination is the political right of the majority to exercise power within the boundaries of a generally accepted political area, or territory.
The concept is mostly used in connection with the right of colonies to independence. It does not relate to attempts at independence by groups who do not possess their own sovereign states, such as the French Canadian.
The system of Government established under the Commonwealth Constitution involves the exercise of the right to self-determination by the whole Australian people. This includes:
· the adoption and amendment of that Constitution from time to time;
· the continued existence and functions of the Australian States under the Constitution, and provision for self-government of Territories, 
· provision for free and fair elections; the rule of law; and specific measures to protect human rights.
Unfortunately, the system of Government does not actually support self-determination for Aboriginal peoples. This is a greater part of the argument for constitutional recognition. The right to self-determination, together with the rights recognised in Article 25 of the International Covenant on Civil and Political Rights (ICCPR), may also be relevant to issues of open and accountable government. Consultation and appropriate participation in decision making for people affected by Government decisions must also be ensured.
For Indigenous people, self-determination is viewed as essential for the maintenance and practice of Aboriginal law, language and culture.
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The right to self-determination, together with the rights recognised in Article 25 of the ICCPR, may also be seen as relevant to issues of open and accountable government and to ensuring consultation with and appropriate participation in decision making for people affected by Government decisions.
Attempts have continued to establish a body which can represent Aboriginal opinion on all matters of policy, through giving advice to the Commonwealth and in other ways.  The Commonwealth’s policy has been formulated by the Federal Minister for Aboriginal Affairs in the following way:
This Government looks to achieve further progress for the Aboriginal peoples through the two principles of consultation and self-determination, that is, with the involvement of the Aboriginal people in the whole process ... All our policies, each of our programs and projects, have been and will continue to be, fashioned in discussions with Aboriginal people and their organisations at national and community levels.
Self-determination is an 'ongoing process of choice' to ensure that Indigenous communities are enabled to meet their social, cultural and economic needs.
Source: https://www.humanrights.gov.au/right-self-determination 

Follow the links below for further information on Indigenous Self-Determination and formation of a Treaty.
https://www.budget.vic.gov.au/supporting-treaty-and-self-determination
https://www.firstpeoplesrelations.vic.gov.au/how-governments-working-close-gap-aboriginal-affairs-framework
https://deadlystory.com/page/culture/articles/self-determination-and-treaty




Self-determination - United Nations Definition
Self-determination is the right of a group to freely determine their political status and freely pursue their economic, social and cultural development. Self-government is codified under Article 4, United National Declaration of the Rights of Indigenous People, which states:
Indigenous peoples, in exercising their right to self-determination, have the right to autonomy or self-government in matters relating to their internal and local affairs, as well as ways and means for financing their autonomous functions.
The right to self-determination is contained in Article 1 of both the International Covenant on Civil and Political Rights (ICCPR) and in the International Covenant on Economic, Social and Cultural Rights. Article 1 of both Covenants states:
1. All peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.
2. All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic co-operation, based upon the principle of mutual benefit, and international law. In no case may a people be deprived of its own means of subsistence.
3. The States Parties to the present Covenant, including those having responsibility for the administration of Non-Self-Governing and Trust Territories, shall promote the realization of the right of self-determination, and shall respect that right, in conformity with the provisions of the Charter of the United Nations.
[bookmark: peoples]
The right to self-determination is a right of 'peoples' rather than of individuals.
[bookmark: Australian_people]Source: https://www.humanrights.gov.au/right-self-determination 



[bookmark: _Toc141700919]Major events towards self-determination
Here is an overview of the Indigenous rights movement from the beginning of the century.
· 1901: Commonwealth of Australia formed. Indigenous Australians are excluded from the census and the law-making powers of the Commonwealth Parliament. 
· White Australia Policy (in response to xenophobic attitudes to non-European immigrants, primarily the Chinese) Indigenous people are also excluded from the vote, pensions, employment in post offices, enlistment in Armed Forces, maternity allowance.
· 1938: Day of Mourning held by the Aborigines League (est. 1932) and the Aborigines Progressive Association (1937). It is the first major protest by Indigenous people. The manifesto “Aborigines Claim Citizen Rights” and the newspaper “Abo Call” are published.
· 1949: Australian Citizenship Act gives Indigenous Australians the vote in Commonwealth elections if they are enrolled for State elections or have served in the Armed Forces. 
· 1957: National Aborigines Day Observance Committee (NADOC) formed with support from Federal and State Governments, churches and major Indigenous organisations. Its aim is to promote Aboriginal Sunday as a day to draw community attention to Indigenous people in Australia. 
· 1958: The Federal Council for the Advancement of Aborigines (later the Federal Council for the Advancement of Aborigines and Torres Strait Islanders) begins a ten-year campaign to end Constitutional discrimination against Indigenous people. 
· 1962: All Indigenous people are given the vote in Commonwealth elections.
· 1967: Referendum held – 90.7% of Australians vote YES to count Indigenous Australians in the census and to give the Commonwealth Government the power to make laws for them.
· 1970-1971: Aboriginal Legal Service and Aboriginal Medical Service set up in Redfern (grassroots activists include Mum Shirl, Fr. Ted Kennedy), along with Aboriginal Housing Company. 
· Neville Bonner becomes the first Indigenous member of Parliament when he filled a casual Senate vacancy. 
· 1972: Tent Embassy established outside Parliament House. It adopts the Indigenous flag.
· Whitlam Government elected; White Australia policy abolished. Department of Aboriginal Affairs established. Self-determination adopted as policy for Indigenous people. 
· Neville Bonner is elected on the Liberal Party ticket in Queensland.
· 1975: Whitlam hands back title to Gurindji people. Racial Discrimination Act 1975 (Cth) passed.
· Aboriginal Day extended to National Aborigines Week. 
· 1976: Aboriginal Land Rights Act (NT) 
· 1978: Pat O'Shane becomes the first Indigenous law graduate and barrister.
· 1979: Indigenous people at Noonkanbah protest against an American oil company's test drilling for oil. The WA Supreme Court grants an injunction, but tests eventually go ahead.
· 1983: Aboriginal Land Rights Act 1983 (NSW) recognizes dispossession and displacement.
· 1985: Uluru handed back to traditional owners.
· 1987: Hawke sets up Royal Commission into Aboriginal Deaths in Custody.
· 1988: Bicentenary protest sees tens of thousands march on Australia Day.
· NADOC changes its name to include Torres Strait Islanders; it is now NAIDOC
· 1990: ATSIC established. 
· 1991: Royal Commission into Aboriginal Deaths in Custody presents report. 339 recommendations, with the final recommendation being that a formal process of reconciliation between Indigenous and non-Indigenous Australia be undertaken.
· Council for Aboriginal Reconciliation established by Act of Parliament – to have a 10 year-lifespan. 
· 1992: Mabo decision by the High Court overturns terra nullius and rules that native title exists over unalienated Crown land, national parks and reserves. 
· First “Survival Day” concert held at La Perouse (in 1998 the event moves to Waverley Oval near Bondi Beach).
· 10 Dec: Paul Keating's Redfern Park speech for the launch of the United Nations International Year for the World's Indigenous People
· 1993: Native Title Act.
· 1995: HREOC National Inquiry into the Separation of Aboriginal Children from their Families announced. 
· Mid-1990s: NAIDOC wound up as ATSIC assumes responsibility for NAIDOC Week.
· 1996: Howard Government elected.
· The High Court rules in the Wik decision that native title and pastoral leases can co-exist. 
· Pauline Hanson and her One Nation Party campaign against what they say is “special treatment” for Aboriginal people.
· Commonwealth Parliament makes statement of commitment to Reconciliation. 
· 1997: Bringing Them Home, the report of the inquiry into the Stolen Generations, is released. It recommends a national sorry day to commemorate the history and effects of removing children from their families.
· 1997: Bringing Them Home, the report of the inquiry into the Stolen Generations, is released. It recommends a national sorry day to commemorate the history and effects of removing children from their families.
· 1997: Bringing Them Home, the report of the inquiry into the Stolen Generations, is released. It recommends a national sorry day to commemorate the history and effects of removing children from their families.
· PM Howard makes a personal apology to the Stolen Generations but refuses to make an official apology on behalf of Australia.
· At the National Reconciliation Conference on 27th May, hundreds of people turn their backs on Howard during his speech, in protest at his refusal to apologise to the Stolen Generations.
· “Sea of Hands” outside Parliament House in Canberra in support of reconciliation and the Wik decision. 
· 1998: Native Title Amendment Act 1998 is passed; seen by many to reduce native title rights for Indigenous people. 
· First National Sorry Day – over 1 million signatures collected in Sorry Books.
· John Howard & Liberals re-elected; commits to reconciliation by 2001 in his election victory speech. 
· 2000: Corroboree 2000. Handover of Document for Reconciliation at Sydney Opera House, more than 300 000 join in the Bridge Walk.
· 2004: Federal Government introduces legislation to abolish ATSIC.
· TJ Hickey is killed while being followed by police – the Redfern Riot erupts.
· Mulrunji Doomadgee dies in police custody, sparking a riot on Palm Island.
· 2005: ATSIC abolished; National Indigenous Council (NIC) to replace and advise.
· 2006: Aden Ridgeway chairperson of National NAIDOC committee.
· 2007 - 21st June: Howard Government announces its intervention into Northern Territory Indigenous communities.
· 2008 - 13th February: Prime Minister Kevin Rudd says 'Sorry' to the Stolen Generations. 
· 2010 - 8th November: Prime Minister Julia Gillard announces plans to recognise Indigenous Australians in the Constitution. 
· 2015 - Sit-in at Parliament House in Canberra to confront politicians about the state of Aboriginal affairs around the country. They demand that the Commonwealth of Australia begins negotiations towards decolonisation with the goal of healing from the “devastation wreaked upon Aboriginal Nations and Peoples” by violations of human rights.
· 2016 - Aboriginal leaders come together to announce the Redfern Statement, an urgent call for a more just approach to Aboriginal Affairs and government action. The statement was presented to Parliament in February 2017. Read the statement in this link.
· 2017 - Clinton Pryor arrives at Parliament House in Canberra after walking 5,800 kilometres from Perth (WA). Called ‘Spirit Walker’, he had started his year-long walk to highlight the situation of Aboriginal people and meet with the Prime Minister to present him with a list of grievances about the state of Aboriginal affairs.
· 2017 – Uluru Statement from the Heart presented to the Australian people (rather than to the Government)
· 2020 - Triggered by the death of George Floyd, a black man who was killed by a white police officer in Minneapolis in the United States, tens of thousands of people join Black Lives Matter (BLM) protests across Australia to protest the deaths of Aboriginal people in police custody.
· 2021-2022 – Uluru Statement from the Heart wins Sydney Peace Prize. It is the second time the Statement, which was issued in 2017, has won the prize.  https://sydneypeacefoundation.org.au/uluru-statement-from-the-heart-wins-sydney-peace-prize/
· 2023 – Referendum for changes to the Australian Constitution. To include First nations peoples in the constitution and to appoint an independent and permanent advisory body within parliament through The Voice.
Source: Aboriginal timeline: Protest - Creative Spirits, retrieved from https://www.creativespirits.info/aboriginalculture/history/australian-aboriginal-history-timeline/protest?page=2
Source: https://www.sbs.com.au/news/timeline-indigenous-rights-movement 
https://voice.gov.au/

[bookmark: _Toc141700920]Rights in Australia – Commonwealth Legislation 
Australia is one of the few developed countries that does not have a federal bill of rights.
Although the ACT and Victoria both have bills of rights, any contradicting Commonwealth law will prevail and override these State/ Territory laws rendering them invalid.
Only five rights are expressly guaranteed by the Australian Constitution:
· The right to vote (Section 41),
· Protection against acquisition of property on unjust terms (Section 51 (xxxi)),
· The right to a trial by jury for criminal cases in the higher courts (Section 80),
· Freedom of religion (Section 116), and
· Prohibition of discrimination on the basis of State of residency (Section 117).

[bookmark: _Toc141700921]Political Awareness and Activism within Aboriginal Australia
Advocacy and lobbying comes in many forms in Indigenous Australia and an enduring symbol of this is the Aboriginal Embassy in Canberra. This Embassy stands as testimony to Indigenous peoples’ continuous efforts to achieve justice and rights.  
The growth of political awareness and activism within Aboriginal Australia has been encouraged by the small gains made in land rights and civil, social and political rights, which we can see through the overview of the Indigenous rights movement (timeline above). The determination of Aboriginal peoples and their supporters is the driving force that will see Aboriginal peoples continue to improve the lives of their people
Follow the links below for more information on political activism by Aboriginal and Torres Strait Islander peoples:
https://www.abc.net.au/news/2017-11-01/how-black-lives-matter-is-inspiring-aboriginal-australians/9107314
 https://www.globalcitizen.org/en/content/10-indigenous-australian-activists-close-the-gap/
The following link contains 8 videos:
https://theconversation.com/12-deadly-indigenous-australian-social-media-users-to-follow-66479
https://www.creativespirits.info/aboriginalculture/people/famous-aboriginal-people-role-models
https://grittypretty.com.au/lifestyle/7-indigenous-activists-to-follow/



[bookmark: _Toc141700922]Aboriginal Cultural Expression in Contemporary Society
The government’s and Aboriginal people’s concepts of land and sea rights differ from state to state. The aspect that does remain the same is that Aboriginal Cultural expression is always connected to country; land, water and sea. 
The government sees land and sea rights in terms of economic gain and a strong hold in international defence. Government holds dominion over land and sea. Though individuals and entities may have ‘ownership’, the government still has a say in what one can do with that ownership, in terms of legal frameworks.
Aboriginal peoples consider land and sea rights as essential to spiritual and cultural health. The land and sea hold dominion over the people. The physical landscape and waters hold stories and a reciprocity that keeps culture alive through connection to land through seasonal events, custodial responsibility and ritual.
Maintaining Aboriginal cultural expression within contemporary society is an important feature of community engagement and cultural continuity. 
Ritual ceremonies involving special sacred sites, song cycles accompanied by dance, and body painting, invoke these mythic and living beings. This continues to provide the means to access the spiritual powers of The Dreaming. Indigenous Australian culture is a living culture and therefore is evolving. These stories are often re-told with a contemporary twist, which embraces the Dreaming but now includes the future. 
Recent years have seen major Indigenous festivals emerge. These festivals and celebrations are becoming accepted by mainstream Australia as important staples in the calendar for celebrating the cultures of Australia’s first peoples. Some of these festivals include:
· Stompin’ Ground
· Yeperenye Dreaming
· Barunga Festival
· Laura Festival
· NARLA Knock Out
· Survival, Coming of the Light
· CROC Eisteddfod
· NAIDOC and Reconciliation Week.

Aboriginal culture has been embraced by the expressive arts in contemporary Australia and in the international arts world, as an important part of Australian identity. 
Story telling is central to maintaining culture. All the expressive arts are explicitly or implicitly about storytelling. This storytelling is about identity and connectedness to country. These expressive arts include the visual arts such as painting, sculpture, carving and weaving etc. and performance-based disciplines such as dance, theatre, oratory storytelling and film making.  
Aboriginal cultural expressive arts, give all Australians direct access to the real stories, told by those who know them best, from a lived experience. The recent history of Aboriginal Australia is only just beginning to emerge into the conversation and the psyche of non-Aboriginal Australia. The expressive arts have a central role in this shift.
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